
Horticulture Award 2010 – FAQs 
 
Does the district allowance from the Fruit and Vegetable Growing Industry Award 2002 
NAPSA [AN140126] apply as part of the ‘minimum wages’ at Schedule A – Transitional 
Provisions of the award?  
 
No. The Queensland district allowance contained in the NAPSA will not be considered as part of 
the minimum wage for the purposes of the model phasing schedule.  
 
What is an ‘applicable industry allowance’ under Schedule A – Transitional Provisions?  
 
The definition and purpose of individual allowances in modern awards need to be considered to 
determine whether a particular item could be an ‘applicable industry allowance’ for the purposes 
of the model phasing schedule. 
 
An industry allowance is generally considered to be compensation for the nature of the work in 
a given industry. 
 
Would pruning/budding/grafting allowance in the Fruit and Vegetable Growing Industry 
Award 2002 NAPSA [AN140126] be considered an ‘industry allowance’? 
 
No, the allowance is not an industry allowance under the model phasing schedule. 
 
What transitional provisions apply to employees who were not covered by an award or 
workplace agreement prior to 1 January 2010 but were instead covered by the AFPC 
Standard?  
 
The following transitional provisions will apply under the model phasing schedule: 
 

a) Minimum wages will phase from the relevant transitional minimum wage instrument or 
transitional standard federal minimum wage to the modern award rate in accordance with 
Schedule A 

b) Penalty rates will be phased in as ‘new’ under clause A.7 
c) All other terms and conditions of the modern award commenced on 1 January 2010 

 
Do I continue to pay state wages if I’m a sole trader/partnership?  
 
In Division 2B referring states (QLD, TAS, NSW and SA) there are 12 month transitional 
arrangements for incoming employers who were covered by state awards immediately before 
referral. These employers are required to continue paying the minimum wage as per the 
relevant Div 2B award. 

 
State referral employers who were not covered by a state award immediately before referral 
commencement are covered by the modern award. The model phasing schedule does not apply 
to these employers and they are bound to the full modern award wages and conditions.  

 
The full modern award wages and conditions will also apply to a sole trader or partnership in a 
referring state that commence business after 1 January 2010.  
 
Please note, sole traders and partnerships in Western Australia who are not otherwise bound 
to the federal workplace relations system will continue to be covered by the relevant state 
minimum wages. 
 



What is our obligation when translating from a 40 hour to a 38 hour week – pay wise – are 
we required to pay the same amount (ref take home pay orders)? 
 
The Horticulture Industry Award 2010 (the modern award) provides that ordinary hours of work 
will not exceed 152 over a four week period. The ordinary hours of work provisions are not 
subject to transitional arrangements and commenced on 1 January 2010.  
 
Enquiries relating to the circumstances in which a take-home pay order may be sought should 
be referred to FWA on 1300 799 675, or via their website www.fwa.gov.au.  

 
Fair Work Australia (FWA) has also developed a guide to assist in applying for take-home pay 
orders available through the following link: 

 
Take-home pay orders 

 
I grow vegetables, and wine grapes and cane - which award will apply to my business or 
do I have to apply different awards for different employees?  What if my employees work 
across all areas?  
 
Modern award coverage would need to be assessed on a case by case basis. There are three 
modern awards capable of covering the occupations listed. 

 
1. Horticulture Industry Award 2010 [MA000028] 
2. Wine Industry Award 2010 [MA000090] 
3. Sugar Industry Award 2010 [MA000087] 

 
Each of these modern awards contains the following exclusion from coverage: 

 
Where an employer is covered by more than one award, an employee of that employer is 
covered by the award classification which is most appropriate to the work performed by the 
employee and to the environment in which the employee normally performs the work.  

 
Therefore, where an employer operates in more than one of these industries, an employee 
would be covered by the award which most appropriately covers the work they normally do and 
the environment they normally work in. 
 
This may mean that an employer has to apply different awards to different employees. 
 
Where an employee is working in more than one of these industries their coverage would need 
to be assessed on an individual basis. 
 
Can I ask casual employees to work more than 38 hours per week?  Do I have to pay 
overtime rates? 
 
The provisions regarding casual employees and work in excess of a 38 hour week are currently 
unclear. We understand the parties are in the process of varying the award to clarify this 
situation. 
 
How do I work out superannuation for pieceworkers? (I.e. given that they are not subject 
to the hours of work and overtime clauses.) 
 
Queries regarding superannuation obligations should be directed to the ATO on 13 10 20, or via 
their website at www.ato.gov.au.  
 

http://www.fwa.gov.au/
http://www.fwo.gov.au/Best-Practice-Guides/Documents/03-Use-of-individual-flexibility-arrangements.pdf
http://www.ato.gov.au/


Does “Better off overall” in a flexibility arrangement mean monetary compensation?  
What if my employee asks to work outside the hours of work, e.g. on a Sunday because it 
suits him/her to do so? 
 
Flexibility arrangements are a mandatory provision to be contained within modern awards. 
Employers and employees can use the award flexibility provisions of modern awards to vary the 
application of certain terms of the award by genuine agreement.  
 
There are a number of requirements that must be met for an individual flexibility agreement 
(IFA) to be valid, a major one being that the employee must be better off overall than if no IFA 
had been agreed to. 
 
Non-financial benefits may be considered when they are of significant value to the employee. 
However, it is the employer’s responsibility to ensure an employee is ‘better off overall’. An 
employer’s assessment will usually involve comparing the employee’s financial benefits under 
the modern award with those under the IFA. 
 
The Office of the Fair Work Ombudsman has developed a best practice guide on IFAs, which 
can be found via the following link: 
 

Use of individual flexibility arrangements 
 

Can I use the Dispute resolution clause for internal grievances? 
 
The model dispute resolution clause that is contained in all modern awards applies in the event 
of a dispute about a matter under the award, or a dispute in relation to the National Employment 
Standards. 
 
If a dispute arises about an issue which is not contained in the modern award, the parties may 
use the modern award dispute resolution clause to resolve the issue. 
 
If I average hours over 4 weeks do I pay overtime after employees have completed 152 
hours?  Or am I required to pay overtime each time they work more than 38 hours in a 
week?  Can employees work varying hours over the 4 week period – e.g. 20 hours / 30 
hours / 50 hours / 52 hours?  Can I pay them for 38 hours each week? 
 
The hours of work provisions in the modern award are stated to be no more than 152 hours 
over a four week period, Monday to Friday, between 6.00am and 6.00pm. Therefore, overtime 
is payable when a full-time or part-time employee works more than 152 hours over four weeks, 
or when they work outside of Monday to Friday, 6.00am to 6.00pm. As noted above the 
application of overtime to casual employees is currently unclear. 
 
Overtime is not required to be paid beyond 38 hours in a week, where the hours do not exceed 
152 in the four week period. There is no specific requirement for an employee’s hours to be the 
same every week within the four week period.  
 
How the hours of work for a full-time and part-time employee are rostered within the four week 
period is up to the individual employee and employer. An employee must be paid for every hour 
worked.  
 

http://www.fwo.gov.au/Best-Practice-Guides/Pages/Use-of-individual-flexibility-arrangements.aspx


Given that pieceworkers are not covered by the Hours of Work and overtime provisions, 
does clause 10.3(d) apply to part-time pieceworkers? (I.e. payment of overtime outside of 
agreed part-time hours.)  
 
No. 
 
Clause 15.5 provides that the hours of work and overtime provisions of the award do not apply 
to pieceworkers. 
 
Clause 10.3(d) of the award applies to regular part-time employees, and not to pieceworkers.  
 


